SUNDAY BLUE LAWS
"Remember the Sabbeth day, to keep it holy. Six days shalt thou labour, and do all thy work: But the seventh day is the Sabbath of the Lord thy God: in it thou shalt not do any work ... "' This, the Fourth Commandment, may well be the very root of a certain area of legislation which recently has been subjected to exhaustive judicial scrutiny and comment. This area of legislation, commonly known as Sunday Blue Laws 2 , concerns State regulation of business hours; specifically, forced closing of business doors on Sunday. The constitutionality of such laws is questioned on the ground that government by enactment of Blue Laws is in reality establishing a religion in violation of the First Amendment. 3 The First Amendment applies to States with the same force as it does to the Federal Government, under the "due process clause" of the Fourteenth Amendment. 4 The original Sunday laws were concededly of religious character. 5 Soon after settlement of the colonies, Blue Laws appeared, apparently fashioned after English Sunday legislation. At about the time of the First Amendment's adoption, each colony had some restrictive legislation aimed at Sunday labor. 7 As it was some two hundred years ago, so today forty-nine of fifty States have such legislation of one sort or another directly regulating certain Sunday activities which otherwise would be innocent. Alaska alone has no such legislation.
8 Enactments in the forty-nine Blue Law States range from jurisdictions with few restrictions! ' to States with statutes exhaustive in scope 10 . Modern courts, however, have changed their outlook somewhat from the original religious cloak that surrounded these statutes. Today's courts find other reasons-other than religious-to uphold the validity of these statutes. Only once has a religious objection to these statutes been upheld by a trial court and the case not later reversed" Ex Parte Newman presented a situation wherein a Jew was convicted In a community composed of persons of various religious denominations, having different days of worship, each considering his own as sacred from secular employment, all being equally considered and protected under the Constitution; a law is passed which in effect recognizes the sacred character of one of these days, by compelling all others to abstain from secular employment, which is precisely one of the modes in which its observance is manifested, and required by the creed of the sect to which it belongs as a Sabbath. Is this not discrimination in favor of the one?
12
This was not a unanimous decision. Justice Field wrote a dissenting opinion the rationale of which has been adopted by modern courts. Herein was unfolded the general welfare school of thought: labor was going to be protected by these laws, and the moral and physical well being of society promoted. The same court three years later overrulled the Newman case, l 3 and Justice Field's rationale was adopted.
The situation today is clearly in favor of the Blue Laws; 14 at least as long as their discriminatory features are not too conspicuous and not too arbitrary.' 5 Religious overtones are present, however, and like it or not, regardless of this fact, as the 1961 decisions of the Supreme Court make clear, this legislation is withstanding the fire of judicial observation.
The first axiom applied by courts to skirt the religious implications is the rule that courts may not inquire into the policy which motivated the enactment of legislation, and that before a court may declare an act unconstitutional it must appear beyond a reasonable doubt that the legislation and constitutional provisions are clearly incompatible. 16 From this springboard the laws are then sustained on the rationale of the police power of the State, 1 7 since they protect all persons from the physical and moral debasement which comes from uninterrupted labor,' 8 and preservation of health and promotion of public welfare. 19 a day of rest is needed-a break from the commercialized "hustle-bustle" of today's business world, which if unhindered would soon wear the moral fibre of our country down. Thus the Sunday laws are not an air to religion, but set aside a day of rest and recreation, 20 a day wherein the entire family may be together, enjoying a Sunday afternoon drive or family gathering. Sunday statutes are not an aid to religion; they are more of a knot tightly securing family unity.
-' These laws do not restrict religious beliefs or practices; they merely restrict activities on Sunday, which just happens to be the day the legislatures have picked for a day of rest. A person is safe from prosecution if he merely restricts his transactions according to the law, whether he is Jewish, Christian, or Moslem.
2
But even with overwhelming court support, the statutes-all of the Sunday statutes-are subject to much emotional criticism and attempts at abolition. A Sunday statute forbidding the keeping open of shops and the doing of any labor, business or work on Sunday -'3 will put a Jewish kosher market on a forced five-day week, 2 1 since Jewish law forbids labor from sundown on Friday to sundown on Saturday. The same is true of other faiths, notably the Seventh Day Adventists. This Sunday law entails an economic penalty upon the Jewish and Seventh Day Adventist merchants. It matters not that a large percentage of the market's business takes place on Sunday-the kosher market must be closed. Thus, the State is using its coercive power via criminal law in effect to compel minorities to observe a second Sabbath not their own. Like Banquo's ghost, the question as to whether or not the courts are preferring one religion over another will not down. If the courts are not "playing favorites" then it would be reasonable to assume that were Jews and Seventh Day Adventists to gain control of a state legislature and pass laws forcing otherwise innocent acts to cease on Saturday, or be criminally punished, the Court would sustain these; or enactments from a Moslem controlled legislature condemning otherwise innocent acts on Friday as criminal would be constitutional.
2 5 It has been observed that these laws of the State compel protesting citizens to refrain from conducting business on Sunday because the doing of those acts offends sentiments of their Christian neighbors. Thus it appears that these statutes have more serious effects than merely setting aside a day of rest. They cut deeply into the religious beliefs of many people; a complete severance of church and state is not effected. Generally speaking, exceptions to the Sunday laws will be found where the act in question may be considered a necessity or charity.
3 0 The definition of these terms is vague and it has been said as to "necessity"
that it depends on what the general public in its ordinary modes of doing business regards as necessity.
:
' Examples of acts of necessity would be a farmer feeding his animals 32 or work in a plant where continuous operation is a necessity for efficiency a 3
It appears that keeping grocery stores open is not a necessity.
3 1 "Charity" has been said by courts to be understood in its usual sense., Thus, for instance, religious work would qualify, as would work for an educational institution or hospital.
As to persons observing a day other than Sunday as Sabbath, it cannot be said they fall under any general exception to the Blue Laws. In order to be excluded they must be expressly exempted from operation of the statute.
3 6 Connecticut is one state which does so provide for exemption for Sabbath observers of days other than Sunday. 
